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Sovereign Immunity For Tribal Officials At Risk

Law360, New York (February 26, 2016, 11:06 AM ET) --Tribal officials have long
relied on the doctrine of official sovereign immunity to shield them from liability
for official acts within the scope of their authority.[1] In at least two circuit courts,
the doctrine is imperiled and its future use to defend litigation has been
dramatically curtailed. Recent decisions highlight the new challenges facing tribal
officials defending litigation.

The Evolving Doctrine

The general rule has long been that a suit against an Indian tribe or its officials

in their official capacity is a suit against the tribe and is barred by tribal sovereign
immunity unless that immunity has been expressly waived.[2] The Tenth Circuit in
Native American Distributing v. Seneca-Cayuga Tobacco Co., was the first to
change course, holding that tribal defendants were not immunized from
individual-capacity suits where money damages were sought, even where the
alleged misconduct occurred in the course of defendants’ official duties.[3] Soon
thereafter, in Maxwell v. County of San Diego, the Ninth Circuit followed suit,
denying sovereign immunity to tribal first responders because the plaintiffs sought
money damages from defendants personally.[4] Recently, the Ninth Circuit
affirmed its analysis in Pistor v. Garcia, in which the court denied, for a second time, Claire Newman
sovereign immunity in an individual-capacity suit seeking monetary damages from tribal employees.[5]

These decisions have emboldened plaintiffs to cleverly plead around tribal sovereign immunity by simply
naming tribal defendants in their individual capacity and seeking monetary damages.[6] Future resolution of
claims against tribal defendants will hinge on the Ninth’s Circuit’s mechanical “remedy-focused analysis”
cemented in Pistor. Action taken in the course of a tribal defendant’s official duties alone is no longer
sufficient to invoke tribal sovereign immunity. Moreover, indemnification by the tribe will not make the
remedy run against the tribe.[7]

Further guidance on the application of tribal sovereign immunity to tribal officials may be forthcoming in
Eagleman v. Rocky Boys Chippewa-Cree Tribal Business Committee or Council[8] This case squarely addresses
the immunity of elected Tribal Council members, a class of defendants still shielded from liability. The Ninth
Circuit’s decision, likely to be made in 2017, could have profound impacts on the viability of the doctrine.
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Practical Tips for Tribal Official Defendants
1. Is the Defendant a High-Ranking Official?

Maxwell and Pistor may be distinguished on the grounds that the claims in those cases sought relief from
tribal employees, not high-ranking tribal officials.[9] The relief sought in suits against high-ranking officials,
monetary relief or otherwise, is more likely to run against the tribe. Assuming that the tribe is not a party to
the case, a motion to dismiss claims against a tribal defendant may be coupled with a motion under Rule 19
to preclude a suit against the tribe in its absence.[10]

2. Does the Remedy Run Against the Tribe?

Some remedies are more likely to run afoul of sovereign immunity and therefore should be dismissed,
including: liability based on a defendant’s legislative action,[11] individual liability sought to establish
vicarious liability of the tribe,[12] relief concerning voting rights in future elections,[13] relief affecting
sovereign interests in land,[14] reinstatement of a plaintiff as a tribal member,[15] payment of funds from
general revenues,[16] specific performance of a contract,[17] restructuring and funding of a government
institution[18] and relief that “brings the operation of governmental machinery into play”.[19]

3. Immunities Available to Tribal Defendants:

Tribal defendants may assert other available immunities such as absolute, legislative,[20] qualified[21] or
judicial immunity. Despite the wealth of relevant state and federal case law regarding these personal
immunities,[22] they have yet to be fully tested in individual-capacity suits against tribal defendants.[23]
4. Rule 12(b)(6) and Other Defenses:

Courts have dismissed individual-capacity claims and suits against tribal defendants under Rules 8 and
12(b)(6) where plaintiffs failed to plead more than conclusory allegations regarding defendants’ individual
actions.[24] Further, subject-matter jurisdiction may properly lie in tribal court if plaintiffs have failed to
exhaust remedies available there[25] or where a dispute requires the interpretation of tribal law.

5. Review Your Client’s Risk Management Policy:

Carefully review your tribal client’s risk management policies to ensure that they accurately reflect the
current state of the law. Director and officer liability insurance should explicitly cover individual-capacities
suits for damages against tribal officials and key employees for actions taken during the course of their
official duties.
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