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ontests and sweepstakes are popular promotional techniques used widely in franchising. If handled correctly,
they can be effective tools to generate consumer interest, revenue, and brand awareness. If handled improperly, however, they can have expensive and embarrassing repercussions,
ranging from negative publicity to civil and criminal liability.
This article provides an overview of key legal issues to consider
when structuring, conducting, and advertising such promotions,
as well as practical advice for complying with applicable state
and federal laws and regulations.
Structuring Promotions—
State Lottery Laws
Lottery is generally defined as any game in which the elements
of prize, chance, and consideration are present.1 Most states
reserve the right to conduct lotteries and penalize nongovernmental entities for conducting games that feature all three elements of a lottery.2 By eliminating any one element, i.e., prize
or chance or consideration, a franchise system can legally sponsor a promotional game without violating state lottery laws.
A prize can be anything of value awarded to the winner
of a game.3 Money, trips, cars, event tickets, and electronics
are typical prizes awarded. Because it is the prize that entices
consumers to participate in promotional games, eliminating
the element of prize is not a good option for those seeking to
avoid state lottery laws. Either chance or consideration is typically eliminated, depending on the preference of the sponsor,
because this can be done without compromising the allure or
success of the game.
Games of Chance
A game of chance is one in which the sponsor gives away a
prize to a winner who is chosen by a random event outside the
winner’s control.4 Games of chance take many forms, including
sweepstakes and instant-win games. Because games of chance
necessarily include the elements of prize and chance, the sponsor must ensure that participants are not required to provide
consideration to participate. Thus, the sponsor must be able to
identify those activities that constitute consideration and must
offer participants a free alternative method of entry (AMOE)
when consideration is present.
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Identifying and Eliminating
Consideration
Consideration is present when the
sweepstakes participant gives the
sweepstakes sponsor money or
something of value and receives an
opportunity to play the game.5 Consideration is most certainly present
when the purchase of a product or
service is required for entry in the
sweepstakes. Not all consideration
involves the payment of money or
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the purchase of a product or service; consideration may also be
found in nonmonetary methods
of entry if a substantial degree of
effort by the participant is required.
When a prospective contestant
must complete lengthy surveys,
make multiple trips to a store location, refer a friend, or otherwise
devote a substantial amount of time
in order to participate in a sweepstakes, consideration likely is present.6 On the other hand, activities
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requiring minimal effort, such as
listening to the radio, watching a television program, or visiting
a single store on one occasion, without being required to make
a purchase or pay a fee, likely are not consideration.7
If consideration is involved in the sweepstakes, there must
be a free AMOE. As the name suggests, a free AMOE allows
participants to enter a sweepstakes without purchasing a product, paying money, devoting a substantial amount of time and
effort, or otherwise giving anything to the sweepstakes sponsor in exchange for the opportunity to participate. Frequently
used free AMOEs include submitting an entry form by mail or
obtaining an entry form by calling the sponsor.8
On its face, offering a free AMOE to eliminate the element
of consideration from a sweepstakes seems fairly simple, but
sweepstakes sponsors often fail to appreciate the full range of
circumstances that can constitute consideration. Moreover, the
advent of new technologies used to enter sweepstakes can add
to the difficulty of identifying consideration. For example, completing and submitting an entry form online is now a commonly
used and widely recognized free AMOE. At one time, however,
the State of Florida took the position that entering a game via
the Internet constituted consideration because of the cost associated with subscribing to an Internet service provider.9 Florida
has since changed its position, acknowledging that Internet
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access is commonplace and pervasive; potential participants
likely would not subscribe to an Internet service solely for the
purpose of entering a game; and the Internet is accessible and
free in public libraries and other community centers. Congress
adopted this reasoning in the Federal Internet Gambling Prohibition Act, which expressly excludes Internet access from the
definition of consideration.10
Text messaging and other emerging methods of entry may be
subject to the same sort of evolving analysis by regulators charged
with determining what constitutes consideration. Because text
messaging, at least for now, is not a well-established method of
entering a sweepstakes, sponsors that allow this method of entry
are also offering a free AMOE as a hedge against the risk that
text message entry will be deemed to constitute consideration.11
As this practice illustrates, if there is any question about whether
a method of entry may constitute consideration, the safest route
is to offer participants a confirmed free AMOE.

Courts and state attorney generals have also questioned the
legality of sweepstakes in which the product or service purchased merely facilitates participation in the game. For example, in Barber v. Jefferson County Racing Association, the game
promoter sold Internet time on an encoded card that also provided a predetermined number of sweepstakes entries.18 The
purchased cards were used at a terminal, which simulated a slot
machine, that “read” the entries on the card.19 The purchase of
Internet time was held to be incidental to the customer’s purchase of an opportunity to play the game. The availability of a
free AMOE did not convert this otherwise unlawful gambling
scheme into a lawful sweepstakes.20
All Methods of Entry
Must Be Treated Alike

Even after a sweepstakes sponsor has identified consideration
and offered a free AMOE, the sponsor could nevertheless vioPay-to-Play Games
late state lottery laws if it does not give each method of entry
In a traditional sweepstakes or other game of chance, any conequal treatment. For example, a sponsor may not give better
sideration provided by the participant is for the purchase of a
odds of winning to participants who enter a sweepstakes by
legitimate product or service or something else of value. Sweeppurchasing a product than to those who enter by using a free
stakes sponsors should be wary of structuring a sweepstakes in
AMOE.21 Moreover, the purchase-based entry method and the
free AMOE must be equally available to participants. A sponsor
which the consideration is provided only for the opportunity to
may not directly or indirectly encourage participants to enter via
play the game. Such a pay-to-play structure may violate state
the purchase-based method.
lottery and gambling laws,
Litigation involving the
and offering a free AMOE
makers of Tylenol and CVS
will not legitimize this othIdentifying what constitutes a
drugstores demonstrates the
erwise unlawful game.12
As with all matters
importance of making all methpay-to-play game is not always
related to sweepstakes and
ods of entry equally available
straightforward.
games of chance, identifyto participants. New York’s
ing what constitutes a payattorney general brought
to-play game is not always
enforcement actions against
straightforward. For example, in Hardin v. NBC Universal,
these companies because they both overemphasized the purchaseInc., plaintiffs alleged that a text messaging game conducted
based method of entry and deemphasized the free AMOE.
during the broadcast of NBC’s Deal or No Deal violated GeorSpecifically, the print ad copy for a Tylenol sweepstakes listed
gia’s gambling law.13 Participants could enter and play the game
four steps for entering the sweepstakes, the first step being to
buy Tylenol.22 The words buy Tylenol appeared prominently in all
by text messaging from their cell phones at a charge of ninety-nine cents per message. The game sponsors and promoters
caps in the print ad copy for the sweepstakes, which also includalso offered a free AMOE. Plaintiffs argued that because they
ed coupons to purchase Tylenol brand products.23 The ad also
did not receive anything of value for the premium charge, the
included the language no purchase necessary, but that language
money they paid to enter the contest was an illegal bet. The
appeared in fine print near the bottom of the ad. The attorney gencourt rejected this argument, finding that the text messaging
eral contended that the buy Tylenol message was so prominent
fees did not amount to illegal bets because the fees were paid
that the free AMOE was not equally available to customers.24
14
per text message regardless of the outcome of the promotion.
The New York attorney general also pursued CVS for appearGame sponsors in Couch v. Telescope, Inc. moved to dismiss
ing to give better exposure to the purchase-based method of
similar claims asserted by a class of individuals on virtually the
entering an in-store sweepstakes.25 Specifically, CVS allowed
same facts, although California’s lottery law was the controlling
participants to enter its sweepstakes automatically when they purauthority.15 The game sponsors in Couch argued that their game
chased certain products with a CVS ExtraCare card.26 Although
was a lawful lottery because, in addition to the text message
CVS also had a free AMOE, it was available only on the comentry method, there was a free AMOE.16 In refusing to dismiss
pany’s website and not in the store. Consequently, the attorney
the action, the Couch court stated that “[d]efendants’ offers of
general contended, visitors to the store who wanted to participate
free alternative methods of entry do not alter the basic fact that
without making a purchase were not given the same opportunity
viewers who sent text messages paid only for the privilege of
to win as those who participated by making purchases.27
entering the Games. They received nothing of equivalent ecoAs these cases illustrate, simply having a free AMOE, in
nomic value in return.”17
itself, is not enough to avoid problems with consideration.
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The free AMOE must be made as accessible as the purchasebased method of entry.
State-Specific Requirements
Sweepstakes sponsors must also consider all relevant laws and
regulations in the states where the sweepstakes will be conducted. A detailed analysis of the laws and regulations of every state
is beyond the scope of this article, but special requirements for
games of chance enacted by a few states with particularly stringent requirements—Florida, New York, and Rhode Island—are
summarized below.
Florida
In Florida, a sweepstakes sponsor must register the sweepstakes
with the Department of Agriculture and Consumer Services and
must establish a trust account or obtain a surety bond at least
seven days before the start of any sweepstakes in which the
prizes have a retail value greater than $5,000.28 The amount of
the surety bond must equal the total retail value of all prizes
offered.29 Sweepstakes sponsors that have conducted promotions in Florida for five consecutive years without incident may
apply for a waiver of the bonding requirement.30
To register the sweepstakes, the sponsor must submit a completed application, a copy of the sweepstakes official rules, and
a $100 filing fee.31 Once the official rules have been submitted,
they may not be altered. Florida also requires that the official
rules be posted in all retail outlets and in all advertising copy;
however, the ad copy need only include the material terms of
the official rules and the sponsor’s website address, a toll-free
telephone number, or a mailing address where the full official
rules may be viewed, heard, or obtained during the sweepstakes.32 Once the sweepstakes is over, a certified list of winners
of all prizes valued over $25 must be filed with the Department
of Agriculture and Consumer Services within sixty days after
the winners are finally determined.33
New York
Like Florida, New York requires a sweepstakes sponsor to file
an application for registration with the secretary of state and
either establish a trust account or obtain a surety bond if the
promotion is conducted in connection with the sale of consumer
products or services, the elements of chance and prize are present, and the total value of the prizes offered exceeds $5,000.34 A
copy of the official rules and a $100 filing fee must accompany
the application. These must be filed at least thirty days before
the promotion begins.35 The official rules, the geographic area
covered by the promotion, and the prizes available must be conspicuously and prominently posted in every retail outlet where
the game may be played and in every related advertisement.36
Once the promotion is over, a certified list of winners of all
prizes valued over $25 must be filed with the State of New York
within ninety days after the winners are finally determined.37
Rhode Island
Rhode Island requires registration with the secretary of state
for any promotion “in which a retail establishment offers the

opportunity to receive gifts, prizes, or gratuities, as determined
by chance” and the total value of the prizes exceeds $500.38 The
registration must be filed before the promotion begins. To register the sweepstakes, the sponsor must pay a $150 filing fee and
provide a statement of (1) “the minimum number of participating
objects to be made available”; (2) “the minimum number of prize
winning objects that will be included”; (3) “the proportionate
opportunity of winning prizes”; (4) “the minimum value of [the]
prizes”; and (5) the rules of the promotion, including “the period
of time and the geographic area to be covered by the contest.”39
Rhode Island does not require sponsors to post a bond or
establish a trust account.
Although sponsors are not required to file a list of winners
with the state, they must maintain a list of winners for at least
six months after the promotion is completed.
Other State Law Traps
The following examples of additional—and not particularly
intuitive—state-specific requirements underscore the need for
sponsors to consider the laws and regulations of each state in
which a promotion will be conducted.
•

•
•

Some states, such as Vermont, prohibit sponsors from
requiring nonpaying participants to put return postage
on a self-addressed envelope sent to obtain the official
rules or other information about a sweepstakes.40
The West Virginia attorney general has issued an informal opinion requiring sponsors of bottle-cap promotions to provide free bottle caps to retail outlets.41
Wisconsin requires sponsors of certain promotions
to provide retailers with a sufficient supply of entry
forms or game pieces to permit free participation by
their customers.42

Because the ability to navigate these and many other state
regulations is critical to a successful promotion, sponsors
should plan well ahead of time to ensure compliance.
Games of Skill
A game of skill, generally speaking, is one in which prizes are
awarded to participants based on their submission of responses
to prompts, answers to questions, or solutions to problems that
require “a substantial degree of skill” to derive.43 Games of
skill include photography contests, essay contests, bake-offs,
and trivia contests, among others. Games of skill do not include
contests that involve predicting the outcome of a future event or
making an educated guess.44
Eliminating Chance
The biggest challenge in structuring a game of skill is ensuring
that chance is not inadvertently introduced at any point in the
contest. Most states use the “dominant element test” to evaluate
whether skill or chance dominates in determining the winner
of a contest.45 If chance dominates, it is not a game of skill,
even if some skill is required to participate in the game. Several
factors are considered under the dominant element test. First,
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players “must have a distinct possibility of exercising skill and
have sufficient data upon which to calculate an informed judgment [to the extent required by the game]. The test is that without skill it would be absolutely impossible to win the game.” 46
Second, the general class of players must possess the skill; the
game cannot be limited to a specific skill that only a few possess.47 Third, the players’ skills or efforts must govern the final
result, not just part of a larger scheme.48 Finally, “[t]he standard
of skill must be known to the participants, and this standard
must govern the result.”49
A few states apply the more conservative material element
test. Under that standard, if the element of chance is present to
any material degree, the game will be deemed one of chance
rather than skill, even if skill is the dominant factor.50 A backgammon tournament would not be deemed a game of skill,
according to the material element test, because the rolling of
dice before each turn is a material aspect of the game.51
Still fewer states apply the any chance test. Under this even
more restrictive standard, a game is deemed one of chance if
any element of chance is present.52
Whichever test applies, game sponsors should be careful not
to introduce chance into a skill contest. The choice of a winner
of any skill contest should be based on preestablished skill criteria, even in the event of a tie. For example, if two participants
receive the same top score in an essay contest, the ultimate winner should not be determined by a coin flip or a random drawing. Instead, the contest should anticipate this situation and
should provide a method to resolve ties through a further test of
skill or award top prizes to both participants.

be clearly identified. It is also important to state the judges’
qualifications and explain the method of judging each entry.
Preparing the Official Rules
Every promotion should be governed by official rules that state
all material terms of the promotion, including who is eligible,
how to enter, what the prizes are and how much each one is worth,
how winners are selected, how long the game will last, and what
restrictions may apply. Many of these disclosures are required
by state laws. Even if not mandated, all are recommended.
The official rules are the sponsor’s contract with game participants. The rules should be posted conspicuously wherever
participants may enter the game, including on the Internet and
in retail outlets. Once published, the rules may not be modified.
They should be clear and unambiguous, not repetitive, and not
overly dense.

Consideration May Be Restricted
Although a sponsor generally can require consideration to
participate in skill contests, some states restrict certain kinds
of consideration. Vermont, for example, prohibits requiring
any kind of entry fee, service charge, or purchase to enter or
continue to remain eligible in a game of skill, contest, sweepstakes, giveaway, or other promotion.53 Maryland prohibits
requiring the purchase of a product to participate in a contest.54 Florida prohibits the pooling of entry fees to serve as
the jackpot for a winning prize.55 Arizona prohibits requiring
a payment or fee to advance in a contest or be eligible for
a prize.56
Arizona also imposes registration requirements for games
of skill that require a purchase to enter. 57 The contest sponsor must file an application, together with a copy of the official
rules (including rules applicable in the case of a tie) and a sworn
statement that no increment has been added to the price of the
product that a contestant must purchase in order to participate.58
The names and addresses of the prize winners must be filed
with the Arizona attorney general’s office within ten days after
all prizes have been awarded.59

Eligibility
The eligibility provisions of the official rules should identify the
pool of individuals who can participate in the game. Eligibility
requirements should be expressly stated and should take into
account the nature of the promotion and the prize. Consideration
should be given to the age, geographic location, residence, and
citizenship of potential participants. For example, if the prize
is a car, the game may be restricted to participants with a valid
driver’s license. If the prize is a trip to Las Vegas, the game may
be restricted to participants over twenty-one years old. To avoid
the appearance of impropriety, employees of the sponsor and
its advertising and promotion agencies and members of their
immediate families should be ineligible to participate, and the
official rules should include a statement to that effect.
Failing to give adequate consideration to eligibility requirements can lead to expensive consequences, bad publicity, and
unnecessary complications. For example, a Spanish-language
radio station in Chicago held a promotion in 2005 in which the
prize was a car previously owned by a famous Mexican-American singer.60 When the radio station learned that the winner
of the promotion was not a legal resident of the United States,
it refused to give her the car. The station explained that it was
required by law to obtain a valid Social Security number or tax
identification number from any recipient of a prize valued at
more than $500 so that it could issue the appropriate tax form.61
The winner and other prize recipients sued the radio station,
claiming the station had never stated a requirement that participants must be U.S. citizens or legal residents to be eligible
to win.62 The litigation and nationwide negative publicity that
resulted in this case illustrate the importance of giving thought
to the target audience when considering particular eligibility
requirements, and of stating all such requirements expressly,
before the promotion begins.

Scoring and Judging Criteria
To underscore the dominance of skill in a game of skill, sponsors should devote substantial attention to scoring and judging.
The contest requirements, the criteria on which each entry will
be judged, and the relative weight given to each criterion should

How to Enter
The “how to enter” provisions of the official rules must describe
the free AMOE as well as any purchase-based entry method.
Best practices dictate that the official rules and all advertising
of the game disclose “NO PURCHASE NECESSARY” clearly
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and conspicuously to emphasize the free AMOE.
The official rules should clearly state the start and end dates,
which should be the same for all participants regardless of their
method of entry. For games of chance, the free AMOE is often a
mail-in entry form, and it is common to state in the official rules
that the entry form must be postmarked or received by a certain
date. Neither the postmark date nor the received-by date can
precede the end date of the sweepstakes; otherwise, there would
be a period in which the purchase-based entry is available but
the free AMOE is not. The absence of a free AMOE can convert
an otherwise lawful sweepstakes into an illegal lottery. Thus,
the postmark deadline for mail-in entry forms should coincide
with the end date of the sweepstakes, and the received-by date
should be sometime after the postmark deadline.

•

occurrence, or reason that it believes would corrupt the
integrity, administration, or fairness of the sweepstakes.”
“By participating in the sweepstakes, participants agree
to release, discharge, and hold harmless sponsor, its
respective parents, affiliates, subsidiaries, advertising
and promotion agencies, and other individuals engaged
in the development or execution of this sweepstakes,
from any liability, claims, losses, and damages arising
out of or relating to their participation in this sweepstakes or the acceptance, use, misuse, or possession of
any prize received in this sweepstakes.”

The releases and permissions granted by participants in official rules are sometimes impossible to enforce, particularly if
they are found to violate public policy or other laws. Sponsors
Prizes and Selection
should be particularly wary of using personal information to conof Winners
tact game participants, even if
The official rules must
the participant has granted the
include provisions explainsponsor permission to do so in
The releases and permissions granted the official rules.
ing how winners will be chosen and what prizes they will
In 2007, the Federal Trade
by participants in official rules are
receive. These provisions
Commission (FTC) sued Craftsometimes impossible to enforce.
must describe the number
matic for placing telemarketof prizes to be awarded, the
ing calls to game participants
nature and approximate retail
using telephone numbers provalue of each prize, how the
vided on game entry forms.65
prizes will be awarded, the odds of winning, when the winner or
According to the FTC, neither Craftmatic’s sweepstakes rules
winners will be selected, and how they will be selected.
nor its entry form asked participants to give their express authorization to be contacted by the sponsor. The FTC argued that by
Because the prospect of winning a prize attracts people to
failing to obtain the participants’ express permission, Craftmatic
sweepstakes, particular attention should be devoted to describviolated the national do not call registry.66 Craftmatic settled
ing the prize. If the prize consists of a vacation or trip, the
with the FTC for $4.4 million in civil penalties.67
official rules should include details pertaining to the duration,
In 2005, the New York attorney general accused the Great
dates, destination, transportation, accommodations, meals, and
Atlantic & Pacific Tea Company and Kitchen Magic, Inc. of
spending money. It is also a good idea to disclose what the prize
similar violations of New York State’s do not call registry.68
does not include. Participants should be informed, for example,
A&P’s sweepstakes entry form specifically stated that by enterthat all federal, state, and other tax liabilities arising from the
ing the sweepstakes, game participants granted Kitchen Magic
game are the sole responsibility of the winner.
permission to call them regarding its products and services,
The official rules should never provide exaggerated or
even if their telephone numbers were registered with any state
misleading information about the value or nature of prizes.63
For example, a Hooters store manager led participants in an
or federal do not call lists.69 New York’s attorney general argued
employee-based game to believe that the winner of the game
that because the language purporting to grant Kitchen Magic
would receive a Toyota, when, in fact, the prize was a toy Yoda
permission to call was buried in the official rules or in locaaction figure.64 The winner of the game was not amused and
tions on the entry form that participants may not have seen,
sued the restaurant for the cost of a new Toyota.
consumers were essentially “duped into waiving their right to
privacy in order to enter a sweepstakes.”70 A&P and Kitchen
Suggested Releases and Limitations on Liability
Magic resolved this dispute for $100,000.71
The official rules should explain the sponsor’s obligations and
responsibilities as well as the rights that the participant is grantAdvertising
ing to the sponsor by entering the promotion. Provisions for
this purpose commonly featured in official rules include the
All advertising or promotion of a game should be consistent
following caveats:
with the game’s official rules. Some states require that advertisements for a game of chance must clearly and conspicuously
• “Sponsor is not responsible for lost, late, stolen, incomdisclose abbreviated rules that include, at a minimum, the folplete, illegible, inaccurate, undelivered, delayed, or
lowing information:
misdirected entries.”
• “Sponsor reserves the right, in its sole discretion, to mod• The phrase no purchase necessary and the description
ify or terminate this sweepstakes in the event of any act,
of the free AMOE
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Locations where the game is void
Eligibility requirements, including age and geographic
location
Beginning and end dates and times, if applicable
Odds of winning
Sponsor’s name
The fact that the game is subject to complete official rules
Location where complete official rules can be obtained

carefully whether to structure a promotional game as a game
of chance or a game or skill, taking into account the legal and
practical implications associated with each option. With proper
planning, a sweepstakes or contest can provide commercial
benefits to franchisors and franchisees, as well as an enjoyable
experience for their customers.

Any materials sent through the U.S. Postal Service that
include entry forms for a sweepstakes or game of skill must
comply with the federal Deceptive Mail Prevention and
Enforcement Act (DMPEA).72 If the promotion is a sweepstakes, the materials must disclose not only that “no purchase is
necessary to enter” but also that “a purchase will not improve
an individual’s chances of winning.”73 All terms and conditions
of the sweepstakes or contest must also be disclosed, including
entry procedures; the name and address of the sponsor; estimated odds of winning; the quantity, estimated retail value, and
nature of each prize; and the schedule of any payments made
over time.74 Moreover, sponsors must make reasonable efforts
to prevent the mailing of such materials to anyone who asks to
be removed from their sweepstakes mailing list and must maintain records of all such requests for a period of five years.
The DMPEA contains similar requirements for materials
advertising games of skill. These materials must disclose the name
and address of the sponsor; the rules of the skill contest, including, if applicable, the number of rounds or levels and the cost
to enter each one; the fact, if applicable, that additional rounds
may have increased levels of difficulty; the estimated number or
percentage of participants who may correctly solve the skill contest or the approximate number or percentage of participants who
correctly solved the past three skill contests conducted by the
sponsor; the identity and qualifications of the judges, if judged by
anyone other than the sponsor; the method of judging; the date by
which the winner will be determined; the process for awarding
the prizes; the quantity, estimated retail value, and nature of each
prize; and the schedule of any payments made over time.75

1. See, e.g., Tex. Gov’t Code Ann. § 466.002(5) (Vernon 2004) (A
lottery is “the procedures operated by the state under this chapter [466]
through which prizes are awarded or distributed by chance among persons who have paid, or unconditionally agreed to pay, for a chance or
other opportunity to receive a prize.”); Ga. Code Ann. § 16-12-20(4)
(West 2007) (A lottery is “any scheme or procedure whereby one or
more prizes are distributed by chance among persons who have paid
or promised consideration for a chance to win such prize, whether such
scheme or procedure is called a pool, lottery, raffle, gift, gift enterprise,
sale, policy game, or by some other name.”).
2. See, e.g., N.C. Gen. Stat. Ann. § 14-290 (West 2007); Fla. Stat.
Ann. § 849.09(2) (West Supp. 2009).
3. See, e.g., State v. Dahlk, 330 N.W.2d 611, 616 (Wis. Ct. App.
1983) (prize is “something that may be won by chance”) (internal quotations omitted).
4. See United States v. Gotti, 459 F.3d 296, 341 (2d Cir. 2006) (A
game of chance is one in which “the outcome depends in a material
degree upon an element of chance, notwithstanding that the skill of the
contestants may also be a factor therein.”); see also Fla. Stat. Ann.
§ 849.094(1)(a) (West Supp. 2009) (“‘Game promotion’ means, but is
not limited to, a contest, game of chance, or gift enterprise, conducted
within or throughout the state and other states in connection with the sale
of consumer products or services, and in which the elements of chance
and prize are present.”).
5. See 1995 Fla. Op. Att’y Gen. No. 95-21 (Mar. 21, 1995) (stating
that consideration may exist where there is a benefit to the promoter).
6. State v. Reader’s Digest Ass’n, Inc., 501 P.2d 290, 297 (Wash.
1972) (holding that “the time, thought, attention and energy expended
by members of the public in studying . . . advertising” constitutes consideration); Seattle Times Co. v. Tielsch, 495 P.2d 1366, 1369 (Wash.
1972) (finding consideration where participants were required to spend
hours following a football forecasting contest and the benefit flowed to
the promoter); see also Blackburn v. Ippolito, 156 So. 2d 550, 554–55
(Fla. Dist. Ct. App. 1963) (contest requiring weekly visits to store to play
was consideration under state lottery law).
7. See Haskell v. Time, Inc., 857 F. Supp. 1392, 1404 (E.D. Cal.
1994) (requiring a sweepstakes participant to travel to the store to
deposit entry form is not consideration) (citation omitted); see also
Lac du Flambeau Band of Lake Superior Chippewa Indians v. Wisconsin, 770 F. Supp. 480, 486 (W.D. Wis. 1991) (listening to or watching
a radio or television program or visiting a single store or other place on
one occasion without being required to make a purchase or pay a fee is
likely not consideration).
8. Haskell, 857 F. Supp. at 1404 (holding that the payment of postage to mail in an entry form was not valuable consideration); Glick v.
MTV Networks, 796 F. Supp. 743, 748 (S.D.N.Y. 1992) (finding that
a $2 charge for using a 900 number to enter a game of chance was not
“something of value”); Pepsi Cola Bottling Co. of Luverne, Inc. v. Coca

•
•
•
•
•
•
•

Implementing Promotions Systemwide
Franchise agreements should address the obligations of franchisors and franchisees with respect to contests and sweepstakes,
which can play an important role in enhancing the brand. To
promote uniformity and to meet consumers’ expectations, franchisors should consider requiring all franchisees to participate
in the promotions they sponsor and should limit ad hoc promotions by individual franchisees or groups of franchisees.
In any event, if certain franchisees do not participate in a
systemwide game, the franchisor should clearly indicate that
the promotion is not available at those locations and should
direct consumers to the free AMOE for entry into the game.
Conclusion
To avoid the traps hidden in state and federal regulations,
franchisors, franchisees, and their attorneys should consider
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